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opinions as to the investment merits of
particular securities, or (iii) any com-
bination of the foregoing services.

(e) Special rule for solicitation of gov-
ernment entity clients. Solicitation ac-
tivities involving a government entity,
as defined in §275.206(4)-5, shall be sub-
ject to the additional limitations set
forth in that section.

[44 FR 42130, July 18, 1979; 54 FR 32441, Aug.
8, 1989, as amended at 62 FR 28135, May 22,
1997; 63 FR 39716, July 24, 1998; 75 FR 41069,
July 14, 2010]

§275.206(4)-4 [Reserved]

§275.206(4)-5 Political contributions
by certain investment advisers.

(a) Prohibitions. As a means reason-
ably designed to prevent fraudulent,
deceptive or manipulative acts, prac-
tices, or courses of business within the
meaning of section 206(4) of the Act (15
U.S.C. 80b-6(4)), it shall be unlawful:

(1) For any investment adviser reg-
istered (or required to be registered)
with the Commission, or unregistered
in reliance on the exemption available
under section 203(b)(3) of the Advisers
Act (156 U.S.C. 80b-3(b)(3)) to provide in-
vestment advisory services for com-
pensation to a government entity with-
in two years after a contribution to an
official of the government entity is
made by the investment adviser or any
covered associate of the investment ad-
viser (including a person who becomes
a covered associate within two years
after the contribution is made); and

(2) For any investment adviser reg-
istered (or required to be registered)
with the Commission, or unregistered
in reliance on the exemption available
under section 203(b)(3) of the Advisers
Act (15 U.S.C. 80b-3(b)(3)) or any of the
investment adviser’s covered associ-
ates:

(i) To provide or agree to provide, di-
rectly or indirectly, payment to any
person to solicit a government entity
for investment advisory services on be-
half of such investment adviser unless
such person is a regulated person or is
an executive officer, general partner,
managing member (or, in each case, a
person with a similar status or func-
tion), or employee of the investment
adviser; and
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(ii) To coordinate, or to solicit any
person or political action committee to
make, any:

(A) Contribution to an official of a
government entity to which the invest-
ment adviser is providing or seeking to
provide investment advisory services;
or

(B) Payment to a political party of a
State or locality where the investment
adviser is providing or seeking to pro-
vide investment advisory services to a
government entity.

(b) Exceptions—(1) De minimis excep-
tion. Paragraph (a)(1) of this section
does not apply to contributions made
by a covered associate, if a natural per-
son, to officials for whom the covered
associate was entitled to vote at the
time of the contributions and which in
the aggregate do not exceed $350 to any
one official, per election, or to officials
for whom the covered associate was not
entitled to vote at the time of the con-
tributions and which in the aggregate
do not exceed $150 to any one official,
per election.

(2) Ezception for certain mew covered
associates. The prohibitions of para-
graph (a)(1) of this section shall not
apply to an investment adviser as a re-
sult of a contribution made by a nat-
ural person more than six months prior
to becoming a covered associate of the
investment adviser unless such person,
after becoming a covered associate, so-
licits clients on behalf of the invest-
ment adviser.

(3) Ezxception for certain returned con-
tributions. (i) An investment adviser
that is prohibited from providing in-
vestment advisory services for com-
pensation pursuant to paragraph (a)(1)
of this section as a result of a contribu-
tion made by a covered associate of the
investment adviser is excepted from
such prohibition, subject to paragraphs
(b)(3)(i1) and (b)(3)(iii) of this section,
upon satisfaction of the following re-
quirements:

(A) The investment adviser must
have discovered the contribution which
resulted in the prohibition within four
months of the date of such contribu-
tion;

(B) Such contribution must not have
exceeded $350; and
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(C) The contributor must obtain a re-
turn of the contribution within 60 cal-
endar days of the date of discovery of
such contribution by the investment
adviser.

(ii) In any calendar year, an invest-
ment adviser that has reported on its
annual updating amendment to Form
ADV (17 CFR 279.1) that it has more
than 50 employees is entitled to no
more than three exceptions pursuant
to paragraph (b)(3)(i) of this section,
and an investment adviser that has re-
ported on its annual updating amend-
ment to Form ADV that it has 50 or
fewer employees is entitled to no more
than two exceptions pursuant to para-
graph (b)(3)(i) of this section.

(iii) An investment adviser may not
rely on the exception provided in para-
graph (b)(3)(i) of this section more than
once with respect to contributions by
the same covered associate of the in-
vestment adviser regardless of the time
period.

(c) Prohibitions as applied to covered
investment pools. For purposes of this
section, an investment adviser to a
covered investment pool in which a
government entity invests or is solic-
ited to invest shall be treated as
though that investment adviser were
providing or seeking to provide invest-
ment advisory services directly to the
government entity.

(d) Further prohibition. As a means
reasonably designed to prevent fraudu-
lent, deceptive or manipulative acts,
practices, or courses of business within
the meaning of section 206(4) of Advis-
ers Act (15 U.S.C. 80b-6(4)), it shall be
unlawful for any investment adviser
registered (or required to be registered)
with the Commission, or unregistered
in reliance on the exemption available
under section 203(b)(3) of the Advisers
Act (156 U.S.C. 80b-3(b)(3)), or any of the
investment adviser’s covered associ-
ates to do anything indirectly which, if
done directly, would result in a viola-
tion of this section.

(e) Exemptions. The Commission, upon
application, may conditionally or un-
conditionally exempt an investment
adviser from the prohibition under
paragraph (a)(1) of this section. In de-
termining whether to grant an exemp-
tion, the Commission will consider,
among other factors:

17 CFR Ch. Il (4-1-11 Edition)

(1) Whether the exemption is nec-
essary or appropriate in the public in-
terest and consistent with the protec-
tion of investors and the purposes fair-
ly intended by the policy and provi-
sions of the Advisers Act (15 U.S.C.
80b);

(2) Whether the investment adviser:

(i) Before the contribution resulting
in the prohibition was made, adopted
and implemented policies and proce-
dures reasonably designed to prevent
violations of this section; and

(ii) Prior to or at the time the con-
tribution which resulted in such prohi-
bition was made, had no actual knowl-
edge of the contribution; and

(iii) After learning of the contribu-
tion:

(A) Has taken all available steps to
cause the contributor involved in mak-
ing the contribution which resulted in
such prohibition to obtain a return of
the contribution; and

(B) Has taken such other remedial or
preventive measures as may be appro-
priate under the circumstances;

(3) Whether, at the time of the con-
tribution, the contributor was a cov-
ered associate or otherwise an em-
ployee of the investment adviser, or
was seeking such employment;

(4) The timing and amount of the
contribution which resulted in the pro-
hibition;

(6) The nature of the election (e.g,
Federal, State or local); and

(6) The contributor’s apparent intent
or motive in making the contribution
which resulted in the prohibition, as
evidenced by the facts and cir-
cumstances surrounding such contribu-
tion.

(f) Definitions. For purposes of this
section:

(1) Contribution means any gift, sub-
scription, loan, advance, or deposit of
money or anything of value made for:

(i) The purpose of influencing any
election for Federal, State or local of-
fice;

(ii) Payment of debt incurred in con-
nection with any such election; or

(iii) Transition or inaugural expenses
of the successful candidate for State or
local office.

(2) Covered associate of an investment
adviser means:

1022



Securities and Exchange Commission

(i) Any general partner, managing
member or executive officer, or other
individual with a similar status or
function;

(ii) Any employee who solicits a gov-
ernment entity for the investment ad-
viser and any person who supervises,
directly or indirectly, such employee;
and

(iii) Any political action committee
controlled by the investment adviser or
by any person described in paragraphs
(£)(2)(d) and (f)(2)(ii) of this section.

(3) Covered investment pool means:

(i) An investment company reg-
istered under the Investment Company
Act of 1940 (15 U.S.C. 80a) that is an in-
vestment option of a plan or program
of a government entity; or

(ii) Any company that would be an
investment company under section 3(a)
of the Investment Company Act of 1940
(15 U.S.C. 80a-3(a)), but for the exclu-
sion provided from that definition by
either section 3(c)(1), section 3(c)(7) or
section 3(c)(11) of that Act (15 U.S.C.
80a-3(c)(1), (c)(7) or (c)(11)).

(4) Executive officer of an investment
adviser means:

(i) The president;

(ii) Any vice president in charge of a
principal business unit, division or
function (such as sales, administration
or finance);

(iii) Any other officer of the invest-
ment adviser who performs a policy-
making function; or

(iv) Any other person who performs
similar policy-making functions for
the investment adviser.

(5) Government entity means any State
or political subdivision of a State, in-
cluding:

(i) Any agency, authority, or instru-
mentality of the State or political sub-
division;

(ii) A pool of assets sponsored or es-
tablished by the State or political sub-
division or any agency, authority or in-
strumentality thereof, including, but
not limited to a ‘‘defined benefit plan”
as defined in section 414(j) of the Inter-
nal Revenue Code (26 U.S.C. 414(j)), or a
State general fund;

(iii) A plan or program of a govern-
ment entity; and

(iv) Officers, agents, or employees of
the State or political subdivision or
any agency, authority or instrumen-
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tality thereof, acting in their official
capacity.

(6) Official means any person (includ-
ing any election committee for the per-
son) who was, at the time of the con-
tribution, an incumbent, candidate or
successful candidate for elective office
of a government entity, if the office:

(i) Is directly or indirectly respon-
sible for, or can influence the outcome
of, the hiring of an investment adviser
by a government entity; or

(ii) Has authority to appoint any per-
son who is directly or indirectly re-
sponsible for, or can influence the out-
come of, the hiring of an investment
adviser by a government entity.

(7T) Payment means any gift, subscrip-
tion, loan, advance, or deposit of
money or anything of value.

(8) Plan or program of a government en-
tity means any participant-directed in-
vestment program or plan sponsored or
established by a State or political sub-
division or any agency, authority or in-
strumentality thereof, including, but
not limited to, a ‘‘qualified tuition
plan” authorized by section 529 of the
Internal Revenue Code (26 U.S.C. 529), a
retirement plan authorized by section
403(b) or 457 of the Internal Revenue
Code (26 U.S.C. 403(b) or 457), or any
similar program or plan.

(9) Regulated person means:

(i) An investment adviser registered
with the Commission that has not, and
whose covered associates have not,
within two years of soliciting a govern-
ment entity:

(A) Made a contribution to an official
of that government entity, other than
as described in paragraph (b)(1) of this
section; and

(B) Coordinated or solicited any per-
son or political action committee to
make any contribution or payment de-
scribed in paragraphs (a)(2)(ii)(A) and
(B) of this section; or

(ii) A “‘broker,” as defined in section
3(a)(4) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(4)) or a ‘‘deal-
er,” as defined in section 3(a)(b) of that
Act (15 U.S.C. T78c(a)(b)), that is reg-
istered with the Commission, and is a
member of a national securities asso-
ciation registered under section 15A of
that Act (156 U.S.C. 780-3), provided
that:
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(A) The rules of the association pro-
hibit members from engaging in dis-
tribution or solicitation activities if
certain political contributions have
been made; and

(B) The Commission, by order, finds
that such rules impose substantially
equivalent or more stringent restric-
tions on broker-dealers than this sec-
tion imposes on investment advisers
and that such rules are consistent with
the objectives of this section.

(10) Solicit means:

(i) With respect to investment advi-
sory services, to communicate, directly
or indirectly, for the purpose of obtain-
ing or retaining a client for, or refer-
ring a client to, an investment adviser;
and

(ii) With respect to a contribution or
payment, to communicate, directly or
indirectly, for the purpose of obtaining
or arranging a contribution or pay-
ment.

[75 FR 41069, July 14, 2010]

§275.206(4)-6 Proxy voting.

If you are an investment adviser reg-
istered or required to be registered
under section 203 of the Act (15 U.S.C.
80b-3), it is a fraudulent, deceptive, or
manipulative act, practice or course of
business within the meaning of section
206(4) of the Act (15 U.S.C. 80b-6(4)), for
you to exercise voting authority with
respect to client securities, unless you:

(a) Adopt and implement written
policies and procedures that are rea-
sonably designed to ensure that you
vote client securities in the best inter-
est of clients, which procedures must
include how you address material con-
flicts that may arise between your in-
terests and those of your clients;

(b) Disclose to clients how they may
obtain information from you about
how you voted with respect to their se-
curities; and

(c) Describe to clients your proxy
voting policies and procedures and,
upon request, furnish a copy of the
policies and procedures to the request-
ing client.

[68 FR 6593, Feb. 7, 2003]
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§275.206(4)-7 Compliance procedures
and practices.

If you are an investment adviser reg-
istered or required to be registered
under section 203 of the Investment Ad-
visers Act of 1940 (15 U.S.C. 80b-3), it
shall be unlawful within the meaning
of section 206 of the Act (15 U.S.C. 80b-
6) for you to provide investment advice
to clients unless you:

(a) Policies and procedures. Adopt and
implement written policies and proce-
dures reasonably designed to prevent
violation, by you and your supervised
persons, of the Act and the rules that
the Commission has adopted under the
Act;

(b) Annual review. Review, no less fre-
quently than annually, the adequacy of
the policies and procedures established
pursuant to this section and the effec-
tiveness of their implementation; and

(c) Chief compliance officer. Designate
an individual (who is a supervised per-
son) responsible for administering the
policies and procedures that you adopt
under paragraph (a) of this section.

[68 FR 74730, Dec. 24, 2003]

§275.206(4)-8 Pooled investment vehi-
cles.

(a) Prohibition. It shall constitute a
fraudulent, deceptive, or manipulative
act, practice, or course of business
within the meaning of section 206(4) of
the Act (15 U.S.C. 80b-6(4)) for any in-
vestment adviser to a pooled invest-
ment vehicle to:

(1) Make any untrue statement of a
material fact or to omit to state a ma-
terial fact necessary to make the state-
ments made, in the light of the cir-
cumstances under which they were
made, not misleading, to any investor
or prospective investor in the pooled
investment vehicle; or

(2) Otherwise engage in any act, prac-
tice, or course of business that is fraud-
ulent, deceptive, or manipulative with
respect to any investor or prospective
investor in the pooled investment vehi-
cle.

(b) Definition. For purposes of this
section ‘‘pooled investment vehicle”
means any investment company as de-
fined in section 3(a) of the Investment
Company Act of 1940 (15 U.S.C. 80a-3(a))
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